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Ib tlie Court of Appeals of tlie District of Columbia 


Samuel Bieber, Appellant, 

VS. 

Charles Gans. 


No. 1420. 


o Supreme Court of the District of Columbia. 

Charles Gans, Plaintiff, ) 

VS. >No. 46524. At Law. 

Samuel Bieber, Defendant. j 

United States of America, I 
District of Columbia, | ‘ 

Be it remeinbered, that in the supreine court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter meutioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit:— 


1 Declaration. 

Filed üctober 30,1903. 

In the Supreme Court of the District of Columbia. 

Charles Gans, Plaintiff, l 

VS. > At Law. No. 46524. 

Samuel Bieber, Defendant. j 


The plaintiff, Charles Gans, sues the defendant, Samuel Bieber, 
for money payable by the defendant to the plaintiff, for that 
whereas lieretofore on the 28th day of September 1901, at the city 
of Washington and District of Columbia by a certain instruraent 
tben and there made, which said instrument sealed with the seal of 
said defendant, the plaintiff now brings into court, the date wliereof 
is the same date and year aforesaid, the said defendant covenanted 
and agreed that when a certain piece of property situate in the city 
of Washington and District of Columbia, known as the Morrison 
building ” should be sold, the said plaintiff sbould receive the sum 
of two thousand dollars in full, being the consideratiou paid by said 
plaintiff for a certain interest in said property, being, to wit, a three- 
tenths’interestin said property, the said defendant agreeing thereby 
to pay plaintiff the difference between what the said three-tenths’. 
interest should realize at such sale and the sum of two thousand dol¬ 
lars, so that said plaintiff should receive the said two thousand dol- 
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lars in full without any loss to the said plaintifF by reason of any 
depreciation in the value of the properfc}'; and that thereafter, to 
wit, on the Ist day of April, 1903, the said property knowii as the 
“ Morrison bnilding ” was sold and the said plaintiff dkl not realize 
the Sinn of two thousand dollars or any part thereof, but that 
2 the said propertj' was sold ander a deed of trust without 
realizing the ainonnt of the indebtedness secured by the said 
deed of trust, and the plaintilf realized nothing for bis said tliree- 
lenths’ interest in said property, and according to the tenor and 
effect of said instrument the plaintiff thereby suffered the loss of two 
thousand dollars, and the said suin of two thousand dollax’s becaine 
thereb}’ and was due and payable by the defendant to the plaintiff; 
yet the said defendant not regarding bis covenant and agreement 
did not, nor would, (although often requested) pay to the plaintiff 
the said suin of two thousand dollars, or any part thereof, but to 
pay the sarae has wholly refused and still refuses to the damage of 
tlie plaintiff in the sum of two thousand dollars with interest 
thereon at the rate of six per centum per annum from the 2d daj' of 
April, 1903, and therefore he brings this suit, and the plaintiff 
Claims the sum of two thousand dollars with interest thereon at the 
rate of six per centum per annum from the second day of April 1903, 
besides costs. 

WOLF & COHEN, 

Attorneys for Plaintiff. . 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
Service hereof; otherwise judgment. 

WOLF & COHEN, 

Attorneys for Plaintiff. 


S Amended Pleas. 

Filed Jauuarv 11,1904. 

In the Supreme Court of the District of Columbia. 

Charles Gans, Plaintiff, ■) 

VS. VAt Law. No. 46524. 

Samuel Bieber, Defendant. I 

Coiues now the defendant, and by leave of cpurt first had and 
obtained, files bis amended pleas in the above-entitled cause: > 

First. That the said plaintiff ought not to have or maiutain his 
said alleged cause of action as in said declaration set forth, because 
he says that at the time of the making of the said alleged paper 
writing as in said declaration mentioned, and before the delivery of 
the same, there was upon the property in said declaration described 
a certain deed of trust, and it was agreed by and between -the 
plaintiff and the defendant that, in consideration of the execution 
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by the defendant of the said paper writing, the saine should be de- 
livered to the plaintiflf conditionally, and that the said paper writing 
should not becoine operative between the said parties, or have any 
force or effect, in the event the said property was thereafter sold 
under the said deed of trust, but that the said paper writing should 
only become operative and of effect between the parties plaintiff and 
defendant hereto in the event the said property was sold by the said 
Samuel Bieber, and that said paper writing was delivered upon said 
condition and not otherwise; and that the said property was not 
sold by the said defendant, Sarnnel Bieber, but was sold under 

4 the deed of trust aforesaid; and that the said paper writing 
never becarae operative between the said parties hereto. 

And this the defendant is ready to verify. 

Second. That the said plaintiff ought not to have or raaintain his 
said alleged cause of action against hira, as set forth in said decla- 
ration, because he says that at the time of the making of said alleged 
paper writing as in said declaration mentioned, and before the de- 
livery of the same, it was agreed by and between the said plaintiff 
and the defendant that, in consideration of the execution thereof by 
the defendant, the same should be delivered conditionally, and that 
thesaii paper writing should not become operative, or have any 
force and effect between the said parties thereto, except in the event 
the property in said declaration described be sold by the said de¬ 
fendant, and said paper writing was delivered to the plaintiff upon 
said consideration and not otherwise; and that said property was 
not sold by the said defendant, and that said paper writing never 
became operative between the said parties. And this the defendant 
is ready to verify. 

Third. And for a further plea in this behalf the defendant says 
that the plaintiff ought hot to have or maintain his said alleged 
cause of action in said declaration set forth, because he says that at 
the time of the making of the said alleged paper writing in said 
declaration mentioned, and before the delivery thereof, the real es- 
tate in said declaration described was encurabered by a certain deed 
of trust, and, in consideration of the execution and delivery 

5 by the defendant of the said paper writing, it was agreed by 
and between the plaintiff and defendant hereto that the said 

paper writing should not take effect as a contract between the said 
‘parties hereto uuless the said real estate mentioned in said paper 
writing be sold by the said defendant; and that said property was 
not sold by the said defendant, and said paper writing never took 
effect as a contract between the said pärties thereto. And this the 
'defendant is ready to verify. 

Fourth. And for further plea in this behalf the defendant says 
that said plaintiff ought not to have or maintain his aforesaid action, 
because he says that before the execution of said paper writing 
there was upon said property in said declaration mentioned a cer¬ 
tain deed of trust, as in said declaration sec forth, and that after the 
making of said alleged paper writing, the said property was! about 
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to be sold ander said deed of trust, at which time the said defendant 
tendered the said plaintiff an offer to protect said property froin 
such sale by placing thereupon a deed of trust sufficient in ainount 
to discharge said existing deed of trust, together with all costs, 
charges and expenses, and thereby protect the interest of said plain- 
tiff in said property; that said defendant was then and there ready 
and williug to protect the plaintiff in his interest in said property 
and do and perform everythiug necessary on his part to bedoneand 
performed in accordance with the terms of said paper writiug, and 
that the said plaintiff then and there refused to perinit the said de¬ 
fendant to protect the said property against sale ander the aforesaid 
deed of trust and to protect the interest of the said plaintiff in said 
property as aforesaid, for the reason that lie, the said plain- 

6 Uff, intended to protect his interest in said property, and the 
plaintiff thereupon agreed, in consideration of the premises, 

to excuse the said defendant froin protecting said property. Bat the 
said plaintiff failed to protect his said interest in said property, as 
he had agreed to do, and perraitted said property to be sold by the 
trustees ander and by virtue of said deed of trust; by reason whereof 
the said defendant was relieved of all liability ander said paper 
writiug in said dcclaration mentioned. And this the defendant is 
readv to verifv. 

WOLF & ROSENBERG, 

Attorneys for Defendant. 

7 Demurrer to DefendanCs Ämended Pleas. 

Filed January 19,1904. • 

In the Supreme Court of the District of Columbia. 

Charles Gans ) 

VS. VAtLaw. No. 46524. 

Samuel Bieber. ) 

The plaintiff .says that the defendant’s amended pleas are'bad in 
substance. ' ■ 

WOLF & COHEN, 
Attorneys foi' Plaintiff. . 

Marginal Note. 

Ainoug the matters intended to be argued are: 

With respect to each of defendant’s first three pleas, that each of 
said pleas is bad, because it seeks by parol to add to, vary or contra- 
dict the terms of an Obligation ander seal; that all prior and con- 
temporaneous agreements were merged in the written Obligation; 
that said alleged agreeraent as set out in said plea is without con¬ 
sideration ; that said alleged agreement is immaterial to the essential 
condition of defendant’s Obligation. 
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With respect to defendant’s fourth plea, that said plea wh'ile iii- 
defiüitely purportiog to “protect” pluintiff’s iuterest, does not 
allege perfornaance, tender of perforinance, readinessand williugness 
to perform, or excuse for non-performance, of any condition of de- 
fendant’s deed. 

8 Bond. 

Filed February 19,1904. 

This agreemenfc, raade this 28th day of September 1901, between 
Samuel Bieber, of the city of Washington, District of Columbia, and 
Charles Gans, of the city of Baltimore, State of Maryland, wit- 
nesseth: 

1. Whereas on the 26" day of April, in the year 1897 the said 
Samuel Bieber passed to the said Charles Gans, a proraissory note 
drawn by said Bieber and payable to the order of said Gans for the 
sum of $2000.00, which note was raade payable when, and at the 
time certain property, known as the “ Morrison propert}^” situated 
ou Four-and-one-half Street, in said city of Washington, was sold, 
and 

2. Whereas the said sum of $2000.00 represents a one-tenth in- 
terest in said property ; and 

3. Whereas the said Charles Gans has lost or mislaid said note 
from said Bieber to said Gans; and 

4. Whereas since the execution of said note by said Bieber to said 
Gans, the said Samuel Bieber has conveyed to the said Charles Gaus 
au additional two-tenths iuterest in said Morrison property, without 
any consideration therefore passing from the said Gans to the said 
Bieber; and 

5. Whereas the said Samuel Bieber desires to desires to save the said 
Charles Gans harmless from any loss which might occur by reason of 
the depreciation of the value of said property, when the same shall 

be sold; now therefore 

9 In consideration of the premises, the said Samuel Bieber 
hereby covenants and agrees with the said Charles Gans, 

that when the above mentioiied Morrison property, situated in the 
city of Washington as aforesaid, shall be sold, and should the said 
three-tenths iuterest in said property, owned by the said Charles 
Gans, realize less than the sum of $2000.00, which is the considera¬ 
tion the'said Charles Gans has paid for said iuterest, then and in 
that event, the said Samuel Bieber will pay to the said Charles 
Gans the difference between what the said tHree-tenths Interest shall 
realize at such sale, and the sum of $2000.00, so that the said 
Charles Gans shall receive the sum of $2000.00 in full, without any 
loss to the said Charles Gans, by reason of any depreciation in the 
value of said property. 

' In testimony whereof the said Samuel Bieber has sigued and 
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sealed these presents, ou the 28" day of September, 1901, at the city 
of Washington, District of Columbia. 

SAMUEL BIEBER. [ssiL.] 

Signed, sealed and delivered in the presence of 
MYER ROSENBUSH. 

* i 

10 Supreine Court of the District of Columbia. 

Friday, February 19,1904. 

Session resuined pursuant to adjournment. Hon. Harr}’’ M. 01a- 
baugh, chief justice, presidiug. 

^ ^ ^ 

Charles Gans, PlaintifF, 1 

VS. > No. 46524. At Law. 

Samuel Bieber, Defendant. j 

Upon consideration of the demurrer filed herein January 19th, 
1904, on behalf of the plaiutiff by bis attorneys Messrs. Wolf & 
Colien, to the defendant’s ainended pleas herein: it is ordered that 
said demurrer be, and the same is hereby sustained. Whereupon the 
plaintiff by his said attorneys moves for judgment, which isgraiited. 
Thereupon, it is considered and adjudged, that the plaintiff herein 
recover of the defendant herein the sum of two thousaud (2000) dol- 
lars, with interest thereon at the rate of six per centum per annum 
from the 2nd da}' of April 1903, being the raoney payaole by said 
defendant to said plaintiff by reason of the premises, together wit'h 
his costs of suit to be taxed bv the clerk, and have execution thereof. 

From the aforegoing, the defendant by his attorneys, in open court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
and prays that bond be fixed. Whereupon it is hereby ordered that 
Said defendant shall furnish a bond for costs herein, with surety or 
sureties to be approved by this court, in the penalty of one hundred 
($100) dollars. 

11 In the Supreme Court of the District of Columbia. 

Charles Gans, Plaintiff, ) 

VS. VAtLaw. No. 46524. 

Samuel Bieber, Defendant. 1 

The President of the United States to Charles Gans, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upouthedocKeting the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal uoted in the supreme court of the District of Columbia, 
on the 19th day of February, 1904j wherein Samuel Bieber is ap- 
pellant, and you are appellee, to show cause, if any there be, why 
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the judgmeiit reiidered against the said appellaut, should notbe 
corrected, and why speedy lustice should not be done to the parties 
in that behalf. 

Witness the Houorable Harry M. Cla- 
Seal Supreine Court baugh, chief justice of the supreine court of 
of the District of the Districtof Columbia, this25th day ofFeb- 
Columbia. ruary, in the year of our Lord one thousand 

nine hundred and four. 

J. K. YOUNG, Gl&'h, 

By W. E. WILLIAMS, 

Ass’i (Jl&'h. 


Service of the above citation accepted this 25th day of February, 
1904. 


WOLF & COHEN, 
Attorneys for Appellee. 


[Endorsed:] 6j/ No. 46524, law. Charles Gans «s. Samuel Bieber. 
Citation. Issued Feh. 25 1904. 


12 Memorandum. 

March 2,1904.—Appeal bond filed. 

Order for Record on Appeal, 

Filed March 2,1901. 

In the Supreme Court of the District of Columbia, the 2 Day of 

March, 1904. 

Charles Gans ) 

VS. > At Law. No. 46524. 

Samuel Bieber. ) 

The clerk of said court will please make up the record in the 
above cause on appeal to the Court of Appeals and include in same 
thefollowing: 

Declaration. 

Pleas (filed herein Jan. 11,1904). 

Demurrer (filed herein Jan. 19,1904). 

Bond, filed herein Feb. 19th. Attacbed to declaration. 

Judgment 2/19; citation. 

Mem. of appeal bond. 

WOLF & KOSENBERG, 
Attorneys for Samuel Bieber. 
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13 Supreme Courfc of the District of Columbia, 

United States of America, 1 
District of Columbia, j 

I, John R. Young, clerk of the supreiue court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
12, inclusive, to be a true and correct trauscript of the record, as ppr 
directions of counsel herein filed, copy of which is inade part of this 
record, in cause No. 46,524, at law, wherein Charles Gans is plaintiff, 
and Samuel Bieber is defendant, as the same remains upon the files 
and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my narae and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 8th day of April, A. D. 1904. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1420. Samuel Bieber, appellant, vs. Charles Gaus. Court of Ap¬ 
peals, District of Columbia. Filed Apr. 15, 1904, Henry W. 
Hodges, clerk. 
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in dmd üf 

OF THE DISTRICT OF COLUMBIA. 

• OoTQBER Term, 1904. 


, t 


No. 1420^ 


SAMUEL BIEBER, APPELLANT, 


VS. 


CHARLES GANS, APPELLEE. 


Statement of Oase. 




This is an a^peal from a final judgment of the Supreine 
Court of the District of Columbia sustairiing a demurrer to 
the several pleas filed'on behalf of the*.appellant, grantiilg 
the motion of'app’ellee for judgmeüt,; and adjudging a 
recovery against the appellant in tjbe’ sum of $2,0Ö0, with*. 
interest and. costs. , 

' The" appellee filed bis declaration on Cctober 30,1903,. 
claiming damages for the breach of the covenant öf a cer- 
tgin bond,‘ % the terms whereof the appellant, Samuel’^ 
^ *' Bieber, covenänfed and agreed mth the appellee that wheu 

. certain property, known as the Morrison pro»er< 2 ^—■ 

. ‘‘sh&ll he 8ol6,&ndishQuldthssaid.three'tenths interest 

, in said j^opeti,y,owmA hy the said Charles Gans, 
realize less than the sum of $2,0Ö0, . ... then» 

and in that event the said Bieber will pay to the 

77ea-i 


I ... * 
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said Charles Gans the difference between what the 
said three-tenths interest shall realize at such sale 
and the sum of $2,000,” etc. 

The declaration consists of one count, which, after setting 
forth the execution of the paper writing by the appellant, 
States the condition thereof to be as follows: 

“ The defendant covenanted and agreed that when 
a certain piece of property situate in the city of 
Washington and District of Columbia, known as the 
‘ Morrison building,* should be sold, the said plain- 
tiff should receive the sum of two thousand dollars 
in full, being the consideratiou paid by said plaintiff 
for a certain interest in said property, the said de¬ 
fendant agreeing thereby to pay plaintiff the dififer- 
euce between what the said three-tenths interest 
should realize at such sale and the sum of two thou¬ 
sand dollars, so that said plaintiff should receive the 
said two thousand dollars in full without any loss to 
the said plaintiff by reason of any depreciation in 
the value of the property.” 

(It will be noted that the condition of the bond as de- 
cl ared upon dififers from the condition contained in the bond 
of which proffer is made.) 

The declaration then proceeds to state that: 

“ Thereafter the said property known as the ‘ Mor¬ 
rison building’was sold and the said plaintiff .did 
not realize the sum of two - thousand dollars or any 
part thereof,” etc. 

(The breach thus assigued *<110618 materially from the 
words of the bond; and nowhere in bis declaration does the 
plaintiff negative the words of the covenant:) 

The plaintiff therenpon proceeds to state that he thereby 
suffered* a ’lbss of $2,000;* that the said sum * thereby 
became and was due and payable; and that the defendant 
has failed and refused to pay the same, to the damage 'bf 
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the plaintiff in said sum of $2,000, with interest froin tbe 
date of the sale. 

To the said declaration the appellaut herein filed -four 
special pleas, the first three of which set fortb certain facts . 
and events upon the happening of which the bond was to 
be delivered and not otWwise; and the foürth plea set 
forth facts sufficient to constitute a waiver of performance 
on the part of the obligox’, and an abandonment of Ähe 
bond, based upon a sufficient.consideration. 

In considering the first three pleas it will be borne in 
mind that the plaintiflf failed to allege delivery of the 
bond. In said pleas the defendant sets forth that hefore the 
delivery of said paper writing it was agreed by and betweeii 
the plaintiff and the defendant that, in consideration of the 
execution thereof by the defendant, the same should be 
delivered to the plaintiff condüionally, and that the said 
paper writing should not becorne operative between the 
said parties or have any force or effect in the event the said 
property was thereafter sold by any person other than the 
defendant, Bieber, and that the said property was sold uuder 
a certain deed of trust and not by the defendant Bieber, by 
.reason whereof said paper writing therefore never became 
operative between the said parties thereto. 

The fourth plea States that before the execution of said 
paper writing there was upon said property a certain deed of 
trust, and that after the making of said alleged paper writing 
the said property was about to be sold under said deed of 
trust, at which time the appellant tendered the said appellee 
an offer to protect said property frora such sale ; that said 
appellant was then and there ready and wllling to protect 
the plaintiff, but that the plaintiff then and there refused to 
permit the defendant to protect said property against fore- 
closure (for the reason that the appellee. .inteuded to protect 
hisipterest therein), and the appellee thereupon agreed, in 
consideration of ihe preinises, to excuse the appellant from 
performance, etc. 
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Assignment of Errors. 

1. The court erred in Holding the declaration sufficient 

to Support a judgment. . 

2. The court erred i n sustaining the demurrer to the sev- 
eral pleas of t!ie defendant, and in granting motion of plain- 
tiff for judgment against defendant for the amount olaimed 
as damages for the breaeh of covenant. 

'3. The court erred in sustaining the demurrer to the 
fourth plea, and in Holding that the same did not set forth 
facts sufficient to constitute a waiver of performance on the 
part of the plaintiff amounting to an estoppel. 

4. The court erred in refusing to submit to a jury the 
issues presented by the several pleas, and in refusing to per- 
mit the damages sufifered by the plaintiff (if any) to be as- 
sessed by a jury. 


arguiubnt. 

I. 

The refusal of the court to permit the trial of the issues 
raised by the pleas deprived the appellant of the right to 
have bis cause passed upon, and the damages, if any, as- 
sessed by a jury. 

The declaration set forth a covenant that upon the sale 
öf certain- property the appellant would pay to the appellee 
the difference between what should be realized from a three- 
tenths interest therein and the sum of $2,000, “should the 
ssxdi threc4enths int&rest realize less than said sum.” It is 
alleged in the declaration that the realized nothing 

“ for his three-tenths interest in said property,” but it is not 
alleged that the said three-tenths interest realized less than 
$2,000. It is, therefore, contended that appellee has failed 
to negative the condition of the bond. It is also to be noted 
tlrat the declaration fails to allege special damageS. 

United States vs. Maloney, 4 App. D. 0. ö05. 

% 
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If, after setting forth the condition of the bond in tbe 
declaration, the plaintiif does not, in the declaration, show 
a.breach of the condition, the roere averment of non-pay-. 
ment of the penalty does not show a cause of action. 

Hazel V8. Waters, 3 Oranch. C. C. 683. 

11 . ! 

The first three pleas set up the fact that appellant’s lia- 
bility under the bond was not to attach except in the event 
of a sale of the real estate hy him, which event is in no wise 
inconsistent with, and does not vary or alter the terms of 
said bond, the bond being silent as to the person hy whom 
the sale should he made. 

It is not alleged in said pleas in what manner the col- 
lateral agreement would he proved; but upon demurrer it 
must he assumed that the facts are true, and that tlie bond 
was delivered upon the condition set forth. It is submitted 
that under the pleas the appellant would have the right to 
rely upon either a simple contract or a specifilty to prove 
the cöllateral agreement, and would not he confined there- 
under to proof of an oral agreement. 

• But the court proceeded upon the theory that the only 
agreement conlemplated hy the pleas was one resting in 
parol; held that the evidence in support thereof would he 
inadmissible in evidence, and sustained the demurrer. 

It is cohtended hy the appellant that even if he would 
he so limited under the pleas, uevertheless the demurrer 
should have heen overruled, because the evidence would he 
ädinissible upon two grounds': 

(а) That the existence of a separate coUateral agreement con- 
eerning a maiter on which the wriüen . contract is silent, and 
which is not inconsistent with its terms, may he proved by parol. 

(б) That the executwn and delivery of an ihstrummt in form 
compleiemay bemäde upon the condition that it should not 
beeome binding until some condition precedent resting in parol 
shaU have been peiformed. - 
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(a) With respect to theground. first stated, it is tobe 
observed that the bond fails to state by whom the property 
sbould be sold. The collateral agreement relied upon by 
appellant supplies the omission in this respect and pre- 
vents an ambiguity which would otherwise arise. The pleas 
state that the sale was to be made by appellant, it being 
contemplated by the parties that Mr. Bieber would have the 
opportunity of protecting himself against loss by reason of 
an ill-advised or a forced sale under the deed of trust. 

This court, in the case of Main vs. Aukain, 12 Appeals, 
D. 0., 375, held that ’proof is admissible of auy collateral 
agreement or independent fact which does not interfere with 
the terms of the written contract,'though it may relate to 
the same subject-matter, and quotes, with approval, the 
principle laid down in 3 Stark. Ev. (part 4), 1049, as 
follows: 

“ Although a presumption arises in the absence of 
proof to the contrary that the partie? have expressed 
in writing the whole of their intention in respect to 
the subject-matter, and intended the written terms to 
operate as an agreement, yet that presumption may be 
rebutted by express evidence that what was so written 
was intended as amere memorandum of one part or 
brauch only of a more general agreement, and was 
not intended to operate absolutely and uncondition- 
ally, or it may be shown that a parol contract.was 
made independently, wholly collateral to and dis- 
tinguished from the written one made at the sa'me 
time, ln such a case the parol evidence is used, not 
to Vary the terms of the written instrument, but to 
show eitber that it is inoperative, as an independent 
agreement or that it is collateral and irrelevant.” 

And in 2 Taylor Ev., section 1038, after treating of the 
principle that excludes parol evidence where the pärties 
have reduced their agreement to writing, the author proceeds 
to say— 

“that the rule does not prevent parties to a wri^ 




’ ten coniract from. proviug that, either coiitemporan- 
eously or as apreliminary measure, they had entered 
into a distiuct oral agreement ou sorae collateral 
matter.” 

In the case of Kramer vs. Stephenson, 15 Md. Rep. 211, 

’ ‘ • l 

au indemuity bond stipulated, among other matters, that 
the obligor would indemnify the obligee against the claira 
of a third party uuder judgineut on which an attachment 
had beeil issued and laid in the hands of the obligee, and 
against all costs and charges to which the obligee would be 
subjected in .resistiug said claim, and refund all sums of 
money he would be legally required to pay ou account 
of said claim. It was held competent for the plaintiff 
to prove by parol that at the time the bond was delivered 
the obligor agreed to have tlie attachment case defended 
by bis owu couusel, the bond being silmt as to the mannst' or 
means to be employed in resisting the claim, the court holding 
that a parol agreement as to how and through whose agency 
the resistance was’ to be made was not inconsistent with or 
contradictory to the bond. 

And we contend in our case tbat the bond being silent 
as to by whom the property was to be sold, a parol agree¬ 
ment with' respect thereto is not inconsistent with or con¬ 
tradictory to the bond. 

To the same effect is the case of Basshor vs. Forbes, 36 
Md. 154, where the Court of Appeals, in overruling the 
objection that certain parol evidence ofifered below was in- 
adraissible as tending to vary, add to, or coiitradict the 
written coutract betweeui the parties, says: 

“It is well settled by the must unquestiouable au- 
thority that proof is admissible of any collateral 
parol agreement or independent fact which dpes not 
interfere wuth the terms of the written contract,, 
though it may relate to' the same subject matter ; 
and whether such collateral agreement was made or 
. independent fact oceurred confemporaneously with 
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or preliminary to the main contract in writing, is 
quite immaterial.” 

Husting V8. Sullivaii, 41 Md. 170. 

Stallings vs. Gottschalk, 77 Md. 429, 

As we contend in the case at bar that the bond does not 
show by whom the property was to he sold, and that it is 
admissible under the plea for us to show that it was to be 
sold by the appellant, so in the case of McOreary vs. Mc- 
Creary, 5 G. and J. 92, it was held that an appraiser’s cer¬ 
tificate did not show in what manner the property was to 
be paid for, that parol evidence was admissible to prove that 
fact, and that such evidence is admissible in the case of 
written contracts to prove a collateral agreeinent about 
which the contract is silent, such proof being perfectly con- 
sistent with and not in the least tending to contradict, vary, 
or explain the written Instrument. 

McCann vs. Preston, 79 Md. 225. 

Dorsey vs. Eagle, 7 G. and J. 331. 

In the case of Robb vs. Barbour, 6 Mack. 245, a covenant 
giving the lessee an Option to purchase land at a given 
price at any time duriiig the term was inserted in the lease, 
in conslderatiou of the coutemporaneous verbal promise of 
the lessee that he would divide with the lessor whatever 
profit he should make in the event of bis assiguing the 
lease. The lessee thereafter assigned the lease for a large 
profit, and in an action by the lessor to recover one-half 
thereof, it was objected that evidence of the verbal contract 
wasinadmissible astending to vary the terms of the written 
instruraent; but it was held, overruling the objectiou, that 
the verbal promise was collateral to the main written con¬ 
tract and did notiuterfere with its terms. 

In the case of Lindey vs. Lacy, 17 0. B. (N. S.) 578, upon 
negotiation betweeu the plaintiff and defendaht for the säle 
of fixtures and good will of the business (the agr'eement for 
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,which was afterward reduced to writing), a distinct and 
separate promise was made by the defendant, in considera- 
tion of the plaintiff’s signing the contract, that the defend¬ 
ant would settle an action then pending against the plaintiff 
at the suit of one Chase. Held, that the evidence of this 
former oral agreement was admissible,notwithstanding the 
written agreement containing the authorization of the 
defendant to settle Ohase’s action out of the purchase money. 

There are cases in which it is admissible to show the con- 
temporaneous understanding of the parties as to the inean- 
ing of the terms used in the contract. Thus it was competent 
to show that the parties to a written contract by the word 
“dollars” intended Coufederate dollars and not lawful money 
of the United States. 

Breach Oontracts, sec. 740. 

Thorington vs. Smith, 8 Wall. 1. 

The Confederate Note Gase, 19 Wall. 548. 


In the present case the distinct condition upon which 
Bieber executed the bond was that no liability should attach 
to him unless the property was sold by him, which was the 
inducing motive for the giving of the agreement; and with- 
out the assent of Gans to such condition Bieber would never 
bave delivered to him the säid bond. , 

. (b) The pleas also set up the fact that the bond was not 
to be considered as binding until the property should be 
sold by the appellant, and that the sale having been cou- 
, ducted by other persons no liability ever arose thereunder. 

That the; execution and delivery of a written iustrumept 
m form complete may be made upon the condition that it 
shall not becorae binding until some condition precedent 
resting in parol shall have been performed, has been settled 
i in this court and by the Supreme Court of the United States, 
and this principle applies to instruments uuder seal as well 


..as .to other written instrumehts. 

In the case .ofrthe HartfordTFire Ins. Co. vs. Wilson, i8,7 
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U. S. 467, a policy of insurance was written and delivered, 
by the terms whereof the insurance Company promised to 
reimburse the insured in the eveut of loss by fire, the said 
policy having been signed by the proper oflBcers of the Com¬ 
pany and the agent issuing the same, but was delivered upon 
the conditional agreement that the said policy should not 
take effect uiitil the risk insured was passed upon by the 
special agent of the insurance Company. The Supreme Court 
held that the manual delivery of the instrument did not 
bind the insurance Company to pay the loss until after an 
inspection by the agent as conteraplated by the oral agree¬ 
ment. 

In the present case we contend that the delivery of the 
bond by Bieber to Gans did not fix the liability of Bieber 
' until the happening of the event provided for by the terms 
of the conditional delivery, to wit, the sale of the property 
by appellant, and that the mere manual delivery of the 
bond created no liability and no Obligation arose thereunder 
until the happening of the said condition. 

If an instrument containing an absolute promise to pay 
may be conditionally delivered, it is difflcult to perceive 
any good reason why an instrument containing a promise to 
pay upon a contingeucy may not likewise be conditionally 
delivered. If the failure of the condition in the one case 
prevents the instrument from becoming defihitely operative, 
why not in thb other ? The rule as tö conditional delivery 
and the effect of a failure of the condition has not been 
limited in its application, but has been applied to all classes 
of written instruments, as, for instance, a deed of land. 

Lappoc VS. National Union Bank of Md., 32 Md. 136. 

Clark VS. Gifibrd, 10 Wend. 310. 

In the case of Burke vs. Dulaney; 153 ü. S. 228, it was 
held that in au action by the payee of a hegotiable promis- 
sory note agaiust the maker thereof, evideuce is admissible 
to show a parbl agreement'between the parties,' made nt the 
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time of the execution of the uote, that it shöuld not become 
operative as a note until the maker could examine the 
property for which it was given and determine whether he 
would purchase it. The court in this- case quotes, with ap- 
proval, the case of Ware vs. Allen, 128 U. S. 595, which was 
an action upon a written instrument. The defense was that 
it was understood between the parties at the time of the 
signing of the instrument that it should not be of any. effect 
unless upon the happeuiug of certain named contiugencies, 
which, it was shown, had never occurred. Mr. Justice 
Miller, speaking for the court, said; 

“We are of opinion that this evidence sliows that 
the contract jupon which this suit is brought never 
went into effect; that the condition upon which it 
was to become operative never occurred; and that 
it is not a question of contradicting or varying a 
written instrument by parol testimony, but that it 
is one of the classes of cases well recognized in the 
law by which an instrument, whether delivered to 
a third person as in escrow, or to the obligee in it, 
is made to depend, as to its going in Operation, upon 
events to occur or to be aseertained thereafter.” 

And Mr. Justice Crompton, in the case of Pym vs. Camp¬ 
bell, 6 El. and Bl. p. 374, says: 

“That he knew of no rule of law estopping parties 
from showing that a paper, purporting to be a signfed 
agreement, was in fact signed on the terms that it 
should not be an agreement until money was paid or 
somethiug done.” 

See, also, Reynolds vs. Robertson, 110 N. Y. 654. 

The case of Donaldson vs. Uhlfelder, 21 App. D. 0. 489, 
held that althöugh there was a signed lease between the 
parties by which . the tenant was to.make his own repairs, 
yet the appellee.wasallowed to prove by parol that when the 
lease was presented to him for signatore he would not sign 
the agreement unless the plaintiff would put the house in 
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repair. In this case there had not only been a mauual de- 
livery of the lease, but the party had gone into possession of 
the property, but with the understauding that a condition 
precedent was to be performed. 

In our case, the manual handing over of the bond by 
Bieber to Gans was upon the condition precedent that the 
appellant should not be liable until the happening of 
the contingency, the subject of the conditional delivery, 
which condition never occurred; and under the pleas of the 
defendant, he had the right to have this defense passed upon by 
ajury. . 

It is always competent to show by parol whether an in. 
strument was delivered or not, and if its terms are equally 
consistent with both, it is competent to show either an 
absolute or qualified delivery, and if its language is capable 
of one kind of interpretation as applied to one set of facts, 
and equally capable of a different interpretation as applied 
to other facts, it is competent to show what were the facts in 
reference to which it was made. 

In.Pennsylvania it is held that where the execution of a 
written agreement has been induced upon the faith of an 
oral stipulation made at the time, but omitted ■ from the 
written agreement, though not by fraud or mistake, parol 
evidence of the oral stipulation is admissible to add to or 
change the terms of the written instrument. 

Ferguson vs. Rafferty, 128 Pa. St. Rep. 337. 

Thomas m Loose, 114 Mass. 35-46. 

Walker vs. France, 112 Pa. St. 203. 


III. 

. . ... . fcS 

- The fourth plea sets forth a mutual abandonment of* the 
sealed contract. Bieber offered to protect the property from 
foreclosure, and was about to do so in the manner. set forth": 
whereupon Gans, in constdera/ion that Bieber would refraih 
from so doing (in order that he. might Wmself protect the 




property), agreed with Bieber to abandon the bond. This is 
a good plea. 

Herzog vs. Sawyer, 61 Md. 344, wherein ifc is said : 

“ That waiver of performance of a covenant an¬ 
der Seal inay be sbown by parol evidence was ex- 
pressly beld in the case in 5 Md. 170.” 

Where two contracts relatiug to the same subject-matter 
are made at tbe same time they form but one contract and 
are to be construed together. 

Beach, Modern Law of Contracts, page 866 and cases 
cited ander note 1. 

Tbe general rule which excludes parol evidence bas no 
application to collateral undertakings. 

122 New York, 80. 


IV. 

Tbis action being upon a bond, tbe plaintiff seeking to 
recover daraages upon assignment of breaches, and the judg- 
raent haviug been upon demurrer, the appellant contends 
that the court should have summoned a jury to assess dam- 
ages ander 8 and 9 William III., chap, 11, sec. 8, Abert, 
page 69, sec. 14, and that it was error to award judgment 
l'or the full amount of the damages claimed. 

In the case of Simon m, Winter, ö Peters, at page 149, 
the court said; 

"Suppose that plaintiff had demurred to the plea, 
and the court had given judgment for him upon the 
demurrer, a jury would have been neeessary to assess 
the damages. The court could not have given jüdg- 
ment for the damages claimed in the declaration,” 

It is to be noted that Gans remained in possession of bis 
three-tentbs interest in the real estate, and it is not appar- 
ent fi’om the record what amount he received in the form 
of rents.' He purchased his interests in September, 1901, 
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and the sale of the property took place in April, 1903. The 
object of the bond was to protect Gans from loss by i’eason 
of the purchase. The bond shows that he paid $2,000; but 
to award him a judgment for this amount without deduct- 
ingthe amount received by hiin is in efiTect the enforcement 
of a penalty, which tlie law abhors and which is expressly 
prohibited by the Statute. 

See Frazer vs. Peoria County Supr’s, 74 111. 282, as to 
ineasure of damages and deduction of amount received as 
rent. 

“It inay be stated generally that in the absenceof 
any agreement between the parties . . . the 

damages should be assessed by the jury.” 

Title “ Bonds,” 5 Oyc. 852. 

“ But iüstead of swearing a jury of iuquiry, which 
should have been done, on the demurrer to the re- 
joinder being ruled good, the court below proceeded 
to enter up a final judgment, which is clearly an 
error.” 

Sasscer vs. Walker, 5 Gill. J. 102. 

See cases cited in note 99, 5 Oyc.-852. 

In the case of Deane w. Echols, 2 App. D. C., the court, at 
page 529, said ; 

“ The action here is not for money had and re¬ 
ceived, but for unliquidated damages; and until 
those damages are ascertaiued in some of the ways 
known to the law, such as the verdict of a jury of 
inquiry, there can be no final judgment for thein.” 


We respectfullj' submit that the court erred in sustaining 
the demurrer to the pleas and in awarding judgment 
against the appellant. 

ALEXANDER WOLF, 

MAURICE D. ROSENBERG, 

Attorneys for Afpellmt. = 
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OF THE DISTRICT OF COLUMBIA. 
Xo. X420. 


SAMUEL BIEBER, APPELLANT, 

VS. 

CHARLES GANS, APPELLEE. 


BRIBF FOR APPFl^IvFF. 


The Oase. 

This is an action 011 a bond executed bv fche defendant, 
Samuel Bieber, whei’eby he covenants and agrees with the 
plaintiflF, Charles Gans, 

“that wheii the above mentioned Morrison property, 
situated in tlie city bf Washington aforesaid, shall 
be so.ld, and should the said three-tenths’ interest in 
said property, owned-by the said Charles Gans, 
realize less than the siim of $2,000, which is tbecoii- 
sideration the said Charles Gans has paid for said 
interest, then, and in that event, the said Samuel 
Bieber will pay to the said Charles Gans the diflfer- 
ence between what the said three-tentlis’ interest 
shall realize at such sale and the sum of $2,000, so 
that the said Charles Gans shall receive the sum of 
$2,000 in full, wiihout any loss to the said Charles 
”Gans, by reason of any depreciation in the value of 
said property” (Rec. p. 6). 

The declaratiou alleges that after the execution of the bond 
the property known as the Morrison Building was sold and 
that the interest of said Charles Gaus did not realize the 

i 

sum of $2,000 or any part thereof (Rec. pp. 1, 2). 

8074—1 
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It appears tlint in April, 1897, Bieber delivered to Gans 
bis promissory note for $2,000, conditioued simikirly as 
the contract was ultimately conditioued. This note was lost 
or mislaid; and, still witli the same purpose of saving Gans 
hartnless, in September, 1901, the paper writing sued upon 
was executed, and a fnrther two-tenths’ interest in the same 
jjroperty was conveyed by Bieber to Gans. The purpose of 
these transactions was finally clinchod in the, words that 
“ Bieber desires to save Gans harmless from any loss; ” 
am! (hat “ Gans shall receive the sum of $2,000 in full 
witiiout any loss, by reason of any depreciation ” (Ree. p. 5). 

The defense is set up in fonr pleas, the first three of 
wliich, while slightly differing in their verbiage, present, we 
submit, but one question of law. The fourth plea presents 
otlier and different questions of law, insufficient in them- 
selves as a bar to the action, and repugnant and inconsistent 
to the defense made in the first three pleas. 

A demurrer to all four pleas was sustained, and judg- 
ment entered therein, from which judgment the defendant 

» has appealed to this court. 


ARGUmBNT. 

The defense set up in the first three pleas is, in effeot, this: 
that, admitting the exeeution of the bond sued on, and the 
sale of the property for a sum insufiBcient to realize the 
plaintiff $2,000, or any part thereof, the plaintifip ought not 
to reeover, because at the time of the making of said bond, 
and before the delivery thereof, there was a deed of trust 
upon the property and it was agreed that the said bond was 
delivered to the plaintiff (the obligee therein), conditionally, 
and that the same should not become operative or take ef- 
fect unless the property was sold by the defendant, Samuel 
Bieber; that the property was not sold by the defendant, 
Samuel Bieber, but was sold under the trust aforesaid. The 
said bond, therefore, never took efifect. 
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The method of stating the defense is ingenious; it suggests 
the prohability that. the pleader is familiär with thelanguage 
of Burke vs. Dulaney, 153 U. S. 228, and Donaldson vs. 
Uhlfelder, 21 App. D. 0. 489, but is confounded as to their 
meaning. Stripped of its borrowed verbiage, the defense is 
that at the time of the execution and delivery of the bond 
there was a parol agreement between the parties whereby 
the suin sued for was to be paid, not when the propei'ty was 
sold, but when the property was sold by the defendant—a 
parol agreement substituting a different event upon which 
payment was to be made for the one prescribed by the 
written instrument. 

It is to be observed that the Instrument sued on is com- 
plete on its face, unambiguous in its terms and uiider seal, 
and contains an uuconditional proraiseto pay the sum sued 
for upon the happeuing of an event which it is admitted 
has occurred. 

The questions presented for determination therefore are: 

First. Whether a bond or other instrument under seal can be 
delivered to the obligee therein, conditionally or in escrow. 

Second. Whether evidence of a parol contemporaneous agree¬ 
ment, by virtue of which payment of a sum of money to be made 
upon the happenwg of a certain event expressed in a written in¬ 
strument is made to depend upon some other and different event 
not expressed in the instrument, is admissible, or, in other words, 
whether the legal effect of a written instrument complete to all 
Outside appearances may he varied and perhaps defeaieä by oral 
proof. 

In discussing the first question it wöuld seem to be un- 
necessary to do more than refer to the case of Newman v. 
Baker, 10 App. D. 0. 187, wherein this court said “a deed 
or any other sealed instrument can not he delivered to the 
grantee or obligee himself in escrow to take efiect upon a 
condition not appearing upon the face of the deed or in¬ 
strument. The delivery must be to a stranger; • otherwise 
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it becomes absolute at law.” But it was contended so 
earnestly in the courtbelow for the application of a diflferent 
rule that we take the liberty of referring to other cases, in 
which the language of Chief Justice Marshall, in Moss v: 
Riddle, 5 Craiieh 351, quoted by this court in Newman v. 
Baker, infra, is cited and approved and applied to cases 
identical with the one at bar. 

Deardoff vs. Foresmann, 24 Ind. 483, sustaining 
demurrer to plea that note sued oii was delivered 
on condition that others should sign, and review¬ 
in g cases. 

State VS. Chrisman, 2 Ind. 132. 

Johnson vs Brauch, 11 Huinph. (Tenn.) 522. 
Lambert vs. McClure, 12 Tex. Oiv. App. 579. 

Blewitt vs. R. R. Co., 49 Fed Rep. 127, holding a 
deed can not be delivered to grautee in escrow. 

The rule is stated in Vol. 11, Am. & Eng. Enc. Law, 2d 
ed. 337, as follows: 

“It is a general rule that a deed or other Instru¬ 
ment can not be delivered to the grantee, obligee, or 
other party to have the benefit of the instrument as 
an escrow, to take effect on a condition not appear- 
ing on its face. To allow a different rule would be to 
permit the legal effect of a written instrument, com- 
plete to all outside appearances, to be varied and in 
many instances defeated by oral proof.” 

citing cases from the Supreme Court of the United States 
and thirty of the States. 

In discussing the second proposition it is supererogation 
to state the parol evidence rule. for it is not in the raeaniug 
of the rule itself, but in its application, that courts have so 
often to contend. In Thompson vs. Libbey, 34 Minn. 374, 
the court said: 

“No rule is more familiär than that ‘parol con- 
temporaneous evidence is inadmissible to contradict 
or Vary the terms of a valid written instrument ’ 
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and yet none has given rise to more raisapprehension as to 
its application. It is a rule founded on the obvious incon- 
venience and injustice that would result if inatters in 
writing, made wifcli consideration and deliberation, anddn- 
tended to erabody the whole agreement of the parties, were 
liable to be coutrolled by what Lord Coke expressively calls 
“the uucertaiu testimony of slippery tnemory.” 

Counsel for appellaut will not argue that parol evidence 
is admissible to vary or contradict a written contract, nor 
will we argue that parol evidence is not admissible to show 
soine collateral agreement, or to show that an Instrument 
never had any legal existence or operative effect, either 
through waut of delivery or the non-happeniug of some 
event uppn which tl»e Instrument depends for its existence. 

There are two distinct principles of the law of evidence, 
each applicable in a given state of fact. Where a doubt 
arises as to the application of one or the other of these two 
principles the inquiry is as to the effect of the parol agree¬ 
ment on the terms of the written agreement to which it re- 
fers. Does it modify, vary, or contradict any of the terms of 
the written instrument, or is it collateral, imposing some 
new condition or eveut not connected with and not modi- 
fying, varying, or contradicting any of the terms of the 
written instrument, upon the happening of which the in- 
strumeut shall take effect? If the former, it falls directly 
withiu the parol evidence rule and must be excluded; if the 
latter, itisa valid conteraporaneousagreementto suspeiid the 
Operation of the instrument and may be proven by parol. 
No better Illustration of the principles can be found than 
in the case of Burke vs. Dulaney, infra, where the facts 
were these: Burke gave to Dnlaney his promissory note for 
an araount representing theprice that Burke was willingto 
give for an interest in some mining property owned by 
Dulaney, conditional upon his demanding it afte'r an in- 
spection of the mining property. Burke inspected the prop¬ 
erty, concluded that he did not want it, and demanded his 
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note back, which demaud was refased. Suit was brought 
on the note and the question of the adinissibility of the 
parol evidence to show Ihe circumstances uuder which the 
note was given went to the Supreme Court of the United 
States. Justice Harlan, in deliveriug the opinion of the court, 
Said— 

“ The evidence did not in auy true sense contradict 
the terms of the writing or vary their legal Import, 
but tended to show that the wrltten instrument was 
never in fact delivered as a present contract, uncon- 
ditionally binding upon the obligor according to its 
terms from the time of such delivery, but was left in 
the hands of Dulaney, to become an absolute Obliga¬ 
tion of the maker in the event of his electiiig, upoii 
examination or investigation, to tako the stipulated 
Interest in the property in question.” 

The agreement was a collateral one, the subject-matter 
thereof being distinct entirely from anything expressed in 
the note itself. 

So in Ins. Co. vs. Wilson, 187 U. S. 467, where the deliv¬ 
ery of a fire insurance policy was conditional upon the 
inspection and approval by the agentof the Company of the 
risk insured—the agreement that the deliverji of the policy 
should not be regarded as absolute until the risk was in- 
spected and approved was not one varyiug or contradict- 
ing anything in the policy itself—the parol agreement was 
collateral iraposing a new condition relating to matter upon 
which the polic}' was silent. The same principle is laid down 
by this court in Donaldson vs, Ublfelder, 21 App. D. C. 489, 
where the subject-matter of the parol agreement was some- 
thing not expressed in the writteu agreement at all. 

Applying these tests to the case a't bar, and we find that, 
if the evidence of the parol agreement set forth in the first 
three pleas is admitted, the written contract sued upon will 
be so modified and varied, and its legal efiect so altered, 
that iustead of obligating the defendant to päy tlie plaintiff 
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the sutn of $2,000 upon the sale of fche Morrison Building, 
it will obligate him to pay tliat sura only in the event that 
the Morrison Building is sold by the defendant. 

It is useless to dress the facts in language used by the 
Courts in determining other cases and seek thereby to in- 
voke principles inapplicable to the facts; the law considers 
substance rather than form. 

As far as its efFect on a written agreement is concerued, 
there is absolutely no difiference between a parol agreement 
to perform in a rnanner different from that prescfibed by 
the written agreement, and a parol agreement that the 
written agreement shall not take efifect at all unless it be 
perforraed in a rnanner different from that prescribed by 
the written agreement. 

Wherever the collateral agreement or condition upon the 
happening of which the iustrument is to take efifect relates 
to something upon which the instrument is silent, and does 
not Vary auy of the terms of the instrument, parol evidence 
is admissible, but when the parol agreement relates to the 
very subject-matter of the written contract and varies or 
modifies some of its very terms, its adraission is a plain in- 
fringement of the parol evidence rule. 

“To justify theadmission of a parol promise by 
one bf the contracting parties to a written contract 
on the ground that the promise was collateral, the 
promise must not only be collateral, but must, as in 
Bindley VS. Lacy, relate to a subject distinct from 
that to which the written contract applies.” 

Naumberg vs. Young, 44 N. J. L. 331. 

Wells VS. Baldwin, 18 Johns, 46, holding parol 
evidence inadmissible to change the date of 
payment. 

Campbell vs. Hodgson, Gow. 74, inadmissible to 
show that payment should be out of a par- 
ticular. fund. 

Abrey vs. Crux, L. ß., 5 C. P. 37, or on a coii- 
tingency not expressed in the instrument. 
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Read vs. Bank, 124 N. Y. 671, that a certificate 
of deposit should bear interest. 

Weraple vs, Knopf, 2 Am. Rep. 147, nor that an 
agreement might be revoked by giving 
notice. 

The theory of the fourth plea .seems to be that, assuming 
the. instrumeut sued on to be a valid, effective instrument 
upon which the plaintiff might otherwise have recovered, 
the defendant’s liability thereon has been diacharged by 
matter subsequently ariseu, to wit, the failure of the plain¬ 
tiff to permit the defendant to protect the property against 
a sale under the trust and the breaoh of an agreement on 
the part of the plaintiff to protect it himself against such 
sale. The action is on a bond; the plea does not deny the 
execution and delivery, allege performance or tender of 
performance of its conditions; it does not allege payment, 
it does not deny the breach alleged in the declaration, and 
the only matter of discharge is that the plaintiff broke some 
agreement (not mentioned in the bond) to protect the prop¬ 
erty. 

The bond sued on iraposes no duty on the plaintiff to 
protect the property from sale under the trust; it imposes 
no duty on him to permit the defendant to protect it, nor to 
accept the defendant’s offers to protect. 

We do not contend that waiver of performance of a bond 
may not be shown by parol, but we do iusist that to hold 
the facts set up in this plea a waiver of the conditions of 
this bond would be absurd. 

Counsel for appellant, in their statemient of the case, com- 
ment on the variance between the declaration and the 
bond, in that the declaration speaks of the “ Marrison build- 
ing,” and the bond speaks of the “ Morrison property.” This 
variance is immaterial, as “ a variance to be material must 
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be such as could have misled or surprised the defendant.” 

R. R. Oo. VS. Graut, 11 App. D. C. 107. 

In Support of their first assignment of error they argne 
that the declaration does not allege timt the plaintiff’s 
three-tenthsVinterest realized less than |2,000 and therefore 
does not negative the condition of the bond. The condition 
of the bond is the payment of the difference between what 
the plaintiff’s three-tenths’ interest should realize upon a 
sale and the sum of |2,000, so that the plaintiff shall receive 
$2,000 in full. The allegation of the declaration is that the* 
property was sold ander a trust and did not realize enough 
to pay off the trust, and that the plaintiff realized nothing. If 
the whole property brought nothing above the trust, as the 
declaration alleges, then “the plaintiff’s three-tenths’ in¬ 
terest realized nothing,” and the damages suffered are those 
fixed bv the contract, the whole sum named in the bond. 

Counsel for appellant argue ander their second assign¬ 
ment of error that as the pleas are silent as to whetber the 
agreement set up therein is a parol agreeraent or not, the 
Court should not assume it to be a parol agreement. It is 
fair to assume that if the agreement were not one resting in 
parol its special character would have appeared • in the 
pleas, and that having failed to rely on a specialty it may 
be properly inferred that none exists. 

“In the construction of a pleading nothing will 
be assumed in favor of the pleader which has not 
been averred, as the law does not presume that a 
party’s pleadiugs are less strong than the facts of the 
case will warrant” (Ara. & Eng. Enc. PI. & Prac. 
vol. i, p. 746). 

Failure to have the damages assessed by a jury is assigned 
as error. The damages are liquidated and fixed by the 
instrument; if an inquisition were ordered the jury would 


8OT4-2 . 
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have to return a verdict for the sum claimed; the law does 

not require the doing of a vain thing. The action is debt 

for the recovery of .money in numen'o, not for unliquidated 

damages, and the judguqent is final in the first instance. 

Chitty, V 0 I..I, ’ 

Simonton v."Vihfiter, 5 Pet. 149.'^ 

• * .. 

Clark US. Harmer, 5 App. D. 0. ^14 (see page 119). 

, ■ R’espectfully submitted. 

> , ; MYER COHEN, 

ADOLPH G. WOLF, 
EUGENE A. JONES, 

For Appellee. 







